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OP1 NI ON

McMurray, J.

This is a divorce action. No issue is made relating to the

divorce itself. The controversy between the parties relates to the



court's division of the marital assets. Upon consideration, we are
of the opinion that the judgnment of the trial court fails to
provi de for an equitable division of property between the parti es.
Accordingly, we remand the case to the trial court with instruc-

tions.

The appel |l ant states her issues as foll ows:

1. Did the court err in awarding the plaintiff all of
the cash assets of the parties?

2. Did the court err in the anount of periodic alinony
awar ded to the defendant?

3. Did the court err in failing to award the def endant

attorney's fees or sufficient property from which
to pay the sane?

This was a marriage of sone sixteen years duration. At the
time of the marriage, the appellee (husband) was sixty-three years
of age and the appellant (wife) fifty-seven years of age. During
the marriage, both parties had regul ar incone, however, the incone
of the husband exceeded that of the wife. Both parties brought

separate properties into the marri age.

In making a division of the marital property, the court inits

menor andum opi ni on di vided the property as foll ows:

Wth regard to the parties marital property, the
nost valuable itens of marital property are the enhanced



val ues of the separate real property owned by the parties
prior to the marriage. There are other itens of marital
property which consist of sone personal property which
have little, if any, val ue when conpared to the i ncreased
val ues of the parties real estate. The court finds that
an equitable division of the parties' narital assets
shall be that each party shall be awarded the increase in
val ue of his or her separate real property, free fromany
clai mof the other. Further, each party shall retain all
personal property in his or her respective possessions
i ncluding any and all furniture and furnishings, noneys,
and/ or bank accounts.

Subsequent to the entry of the court's final judgnment, the
wife filed a notion asking the court to anmend its findings and to
make additional findings relating to the parties cash accounts, a
debt owed to them by a third party and various other itens of
personal property. The notion to alter or anend was overruled in
all material respects. The court made additional findings as

foll ows:

The court does find that at the tine of the marri age
the defendant [wife] did have a bank account which was
her separate property. The court further finds that the
plaintiff [husband] had separate accounts and other
assets which were substantially greater than the defen-
dant's at the tinme of the marriage. The court further
finds that the cash in the banks at the time of the
separation was a marital asset, but because of the anount
of greater assets brought into the nmarriage by the
plaintiff than the defendant and the greater anpunt of
t he source of incone of the plaintiff than the defendant
during the nmarriage, that an equitable division of this
cash should be in favor of the plaintiff and the plain-
tiff should be awarded the sane. {Enphasis ours).




It is well-settled law that an equitable division is not

necessarily an equal one. Barnhill v. Barnhill, 826 S.W2d 443,

456 (Tenn. App. 1991). In that regard this court in Barnhill

st at ed:

Trial courts are afforded wde discretion in
dividing the interests of parties in jointly owned
property. Accordingly, the trial court's distribution
will be given great weight on appeal, and wll be
presuned to be correct unless we find the preponderance
of the evidence is otherw se.

Id. At 4409.

Further, our review of the judgnent of the trial court in a
non-jury case is de novo with a presunption of correctness unl ess
t he evi dence preponderates otherwi se. Rule 13(d), Tennessee Rul es
of Appellate Procedure. However, no presunption attaches to

conclusions of | aw. Adans v. Dean Roofing Co., 715 S. W 2d 341, 343

(Tenn. App. 1986).

Upon consi deration of the record, we are of the opinion that
t he evi dence preponderates agai nst the judgnent of the trial court
insofar as the division of the marital assets are concerned. The
| egi sl ature enacted T.C. A. 8 36-4-121(c) for our guidance i n maki ng

an equitable division of marital property. It provides:

(c) In making equitable division of marital property,
the court shall consider all relevant factors including:

(1) The duration of the marri age;



(2) The age, physical and nental health, vocational
skills, enployability, earning capacity, estate, finan-
cial liabilities and financial needs of each of the
parties;

(3) The tangible or intangible contribution by one (1)
party to the education, training or increased earning
power of the other party;

(4) The relative ability of each party for future
acquisitions of capital assets and incong;

(5) The contribution of each party to the acquisition,
preservation, appreciation or dissipation of the marital
or separate property, including the contribution of a
party to the marriage as honenaker, wage earner or
parent, with the contribution of a party as honemaker or
wage earner to be given the sane weight if each party has
fulfilled its role;

(6) The value of the separate property of each party;
(7) The estate of each party at the tinme of the marri age;

(8) The econom c circunstances of each party at the tine
the division of property is to becone effective;

(9) The tax consequences to each party; and

(10) Such other factors as are necessary to consider the
equities of the parties.

While we agree with the findings of the trial court that the
cash in the banks at the tinme of the separation was narital
property, we are of the opinion that the court placed too nuch
enphasi s on assets brought into the marriage and i ncone during the
marriage. We further are of the opinion that the debt owed to the
parties by Bill Garner is marital property. The cash and i ndebted-
ness owed to the parties is a classic case for the application of

the doctrine of "transnutation.” See McOelland v. McOelland, 873

S.W2d 350 (Tenn. App. 1993).



We are of the opinion that all the cash assets of the parties
at the tinme of their separation, including $16, 000. 00 bei ng hel d by
the husband's attorney together with the debt owed to the parties
by Bill Garner should be equally divided between the parties
There appears to be no substantial dispute between the parties as
to val uati ons placed on the various accounts by thensel ves. Since,
however, the court made no findings respecting the total anount of
cash and the anount of the indebtedness, we feel it necessary to
remand the case to the trial court for a determ nation of the exact
amount of cash and the anount of the debt owed by Bill Garner, and
after so doing, the court shall nake an equal division thereof as
of the date of the court's original decree together wth any

i nterests earned on the accounts since that date.?

The remaining issues are directed toward attorney's fees and
al i nrony and as such are interrelated to such an extent that we wil|l
deal with them together. It is well-settled that the anpunt of
alinmony and attorney's fees to be awarded in a divorce suit is
largely in the discretion of the trial judge and the appellate
courts will not interfere except upon a clear show ng of abuse of

such di scretion. Aaron v. Aaron, 909 S.W2d 408 (Tenn. 1995). The

all owance of alinmony is a discretionary question for the tria

court, and the appellate courts are disinclined to review the

The approxi mate anount of the cash assets appears to be approximtely
$61,500.00 at the time of the divorce with all being awarded to the husband.
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exercise of that discretion unless its exercise was clearly

erroneous. Hall v. Hall, 772 S.W2d 432 (Tenn. App. 1989).

In view of our disposition of the first issue relating to the
di vision of marital property, we are of the opinion that the award
of attorney's fees and alinony are acceptable. W find no abuse of
di scretion by the trial court. Accordingly, we find the |last two

i ssues to be without merit.

That portion of the trial court's final judgnent awardi ng al
cash assets to the husband is vacated. Costs are taxed to the
appellee and this cause if remanded to the trial court wth

instructions and entry of a decree consistent with this opinion.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge
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JUDGMVENT

This appeal cane on to be heard upon the record from the
General Sessions Court of Blount County, briefs and argunent of
counsel . Upon consideration thereof, this Court is of the opinion
that there was error in the trial court.

That portion of the trial court's final judgnment awarding al
cash assets to the husband is vacat ed. Costs are taxed to the
appellee and this cause if remanded to the trial court wth

i nstructions and entry of a decree consistent with this opinion.

PER CURI AM



